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Qpi nion by Sims, Admi nistrative Trademark Judge:

Yamaha Cor poration (applicant), a Japanese
corporation, has appealed fromthe final refusal of the
Trademar k Exam ning Attorney to register the mark FLYI NG
DRAGON for nusical instrunments, nanely, drunms and

percussion instrunents, and foot pedals for druns and
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percussion instruments.! The Examnining Attorney has refused
regi stration under Section 2(d) of the Act, 15 USC
8§1052(d), on the basis of two registrations held by the
sane entity: Registration No. 1,975,653, issued May 28,
1996, Sections 8 and 15 decl arati on accepted and

acknow edged, respectively, for the mark DRAGON for pick-
ups for electric guitars; nusical instrunents, nanely,
guitars; and Registration No. 2,422,033, issued January 16,
2001, for the mark DRAGON 2000 for guitars. Applicant and
t he Exam ning Attorney have submitted briefs but no oral
heari ng was requested.

It is the Exam ning Attorney’s position that
applicant’s mark FLYI NG DRAGON is very simlar in overal
comercial inpression to registrant’s nmarks DRAGON and
DRAGON 2000, and that these marks are all used on rel ated
musi cal instrunments such that confusion is likely. More
particularly, the Exam ning Attorney argues that the word
DRAGON is the domnant termin all three marks and creates
the comercial inpression of a single source of ownership.
In this regard, the Exam ning Attorney contends that the
word “FLYING in applicant’s mark is less significant in

creating a commercial inpression because it is a

! Serial No. 76445495, filed August 27, 2002, based upon
applicant’s allegation of a bona fide intention to use the mark
in commerce.
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characteristic of dragons. The Exam ning Attorney has nade
of record a dictionary definition of the word “dragon” as
“l. A nythical nonster traditionally represented as a
gigantic reptile having a lion’s claws, the tail of
serpent, wi ngs, and a scaly skin... 3. Any of various

| i zards, such as the Konodo dragon or the flying lizard.”?
The Exam ning Attorney argues, therefore, that applicant’s
mark and registrant’s marks create sim/lar conmerci al

i npressions of a nythical creature because the term

“FLYI NG describes an attribute of dragons. Further, it is
the Exam ning Attorney’s position that registrant’s marks
DRAGON and DRAGON 2000 are strong and arbitrary ones for
musi cal instrunments and parts thereof.

Wth respect to the goods, relying upon nunerous
third-party registrations, the Exam ning Attorney maintains
that applicant’s drunms and percussion instrunments and
registrant’s guitars are closely rel ated nusi cal
instrunents, nmay be produced by the sane entity and are
sold in the same channels of trade--nusic stores--to the
sanme cl ass of purchasers, professional and amateur

MuSi ci ans.

2 The American Heritage Dictionary of the English Language, Third
Edition (1992).
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In this regard, the Exam ning Attorney has nmade of
record over 20 use-based registrations of marks registered
for both guitars and druns, as well as, in nany cases,
ot her nusical instrunments. For exanple, the mark ARTSTAR
is registered for druns and guitars (Registration No.
2,498,381, issued Cctober 16, 2001); the mark MAHALO i s
regi stered for druns, guitars, guitar picks, percussion
instrunments as well as other instrunments (Registration No.
2,563,150, issued April 23, 2002); the mark LEGON is
regi stered for druns and guitars as well as other
instrunments (Registration No. 2,606,059, issued August 6,
2002); ORBITONE and design is registered for druns,
percussion instrunments, guitars and other instrunments
(Regi stration No. 2,687,385, issued February 11, 2003); and
the mark SAM CK and design is registered for druns and
guitars and other mnusical instrunents (Registration No.
1,686,332, issued May 12, 1992). Another registration of
record is for the mark YAMAHA for the foll ow ng goods:
pi anos, reed and pi pe organs, electronic organs,
accordi ons, saxophones, clarinets, bugles, trunpets,
cornets, tronbones, French horns, oboes, flutes, piccolos,
tubas, violins, harps, cellos, guitars, ukuleles,
mandol i ns, banjos, drunms, cynbals, triangles, harnonicas,

xyl ophones, netronones, and all parts and accessories
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therefore (Registration No. 678,446, issued May 12, 1959,
tw ce renewed).

The Exam ning Attorney has al so nade of record
excerpts fromthe Nexis conputer database indicating that
t he sanme conpany nay make, distribute or sell both druns
and guitars. For exanple, the following are illustrative:

Musicians will want to check out Guitar Center
Cncinnati, located on the nall’s east end.
The store sells electric and acoustic guitars,
keyboards and druns, anplifiers, instructional
materials, DJ equipnment, lighting, |ive sound
and ot her accessories...

Dayton Daily News, June 7, 2003

..The investnment was used to offer financing to
Charl eston, S.C -based MBT for its purchase of
M dwest Musical Instrunent Inc., a Effingham
[1'l., distributor of guitars, druns and

el ectroni ¢ nusi c equi pnent ...

Daily Deal (New York, N.Y.) May 7, 2003

This year’s honorees will include entertainer
Janmes Brown.., Savannah guitar and drum

manuf acturers Fred and Di nah Gretsch...

The Atlanta Journal and Constitution, April 18,
2003

He opened about 50 stores fromFlorida to
California in five years, selling guitars,
druns, anps, electric keyboards and DJ
equi pnent ...
M am Heral d, Septenber 28, 2002
Applicant, on the other hand, maintains that confusion
is unlikely because of the differences in the marks, the

weakness of the term “DRAGON’ in the nusic field, the

differences in channels of trade, the sophistication of the
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consuners of the respective goods and the care they are
likely to exercise in nmaking their purchasing decisions.
More specifically, applicant points to the fact that
applicant’s mark begins with the word “FLYING ” and that it
is often the first word in a mark that is nost likely to be
i npressed upon the mnd of a purchaser. Wth respect to
t he weakness of the registered marks, applicant has nade of
record 15 third-party registrations and applications which
contain the word “DRAGON,” and nunerous material fromthe
I nternet concerning other uses of the word “DRAGON’ as part
of various marks. The registered nmarks include DRAGONFLY
for electric guitars (Registration No. 2,353,915, issued
May 30, 2000); DRAGONWH SPERS for harps and accessories
t herefor, nanely, hardware, shells, sound boards, strings
and string sets, necks and colums (Registration No.
2,085,537, issued August 5, 1997); DRAGON for audio tape
recorders and for CD players (Registration No. 1,324, 188,
i ssued March 12, 1985, and Registration No. 2,492,821,
i ssued Septenber 25, 2001, both owned by the sane entity);
RUSSI AN DRAGON for el ectronic device for nonitoring how
closely a nusician is playing along with the netronone
(Regi stration No. 2,620,829, issued Septenber 17, 2002);
DRAGONFLOVER f or sheet nusic and books, anong ot her goods

and services (Registration No. 2,514,642, issued Decenber
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4, 2001); DRAGONS for CDs and audi otapes as well as
performances by a nusical group (Registration No.
2,593,872, issued July 16, 2002); DRAGONHEART for audi o and
vi deot ape (Registration No. 2,461,931, issued June 19,
2001); DRAGONLORD for live performances by a mnusical group
(Regi stration No. 2,592,694, issued July 9, 2002); and
DRAGONEYESEVEN for |ive nusical group perfornmances
(Regi stration No. 2,603,547, issued August 6, 2002).
Applicant has al so nade of record information fromthe
I nternet about the availability of a dulcinmer offered under
the mark DRAGON, guitars offered under the mark DRAGONFLY,
and a publishing conpany under the nane of “Dragon Misic
Publishing.” Qher Internet evidence shows a nunber of
bands with the word “Dragon” in their nanes, such as The
Dragon Band, The Round Rock Dragon Band, The Russi an Dragon
Band, The Bl ue Dragon Band, The Marching Dragon Band, The
Celtic Dragon Pipe Band, The 2 Headed Dragon Band, The Holy
Dragons Band, Here Be Dragons Band, etc. It is applicant’s
position, therefore, that the term “DRAGON’ is weak in the
nmusic field and does not indicate a single source of
owner shi p, but many sources, and that purchasers have been
conditioned to expect that these various goods and services

cone fromdifferent sources. Applicant al so argues that
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the Exam ning Attorney has “ignored” one portion of its
mark, the word “FLYI NG’

Concerni ng the channels of trade, applicant has nade
of record evidence show ng that registrant has only
manuf act ured about 300 of the guitars in question, and that
only four were for sale when applicant filed its request
for reconsideration. According to applicant, consuners
coul d purchase both applicant’s and regi strant’s goods at
only one store. Therefore, applicant naintains that there
is virtually no overlap in the channels of trade for
applicant’s and registrant’s goods. Also, registrant’s
goods, according to information fromthe Internet, may cost
bet ween $11, 000 and $40, 000 due to their high quality and
limted nunbers. Applicant’s goods on the other hand, cost
only up to $350. Because of the high cost of registrant’s
guitars, purchasers are likely to be very sophisticated and
extrenely careful in purchasing them according to
applicant. Accordingly, applicant contends that the
Exam ning Attorney has failed to consider the realities of
t he mar ket pl ace and the actual channels of trade of the
respective goods. Applicant also argues that the third-
party registrations, introduced by the Exam ning Attorney,
showi ng that both drunms and guitars may be of fered under

the sane mark by the sane source are of limted probative
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value in the face of applicant’s evidence showi ng differing
actual channel s of trade.

Wth respect to the so-called weakness of the cited
regi stered marks, the Exam ning Attorney maintains that
only three registrations are in the sanme or simlar field
of goods: DRAGONVWHI SPERS for harps and accessories
t herefor, DRAGONFLY for electric guitars, and DRAGONFLONER
for sheet nusic. The Exam ning Attorney maintains that
t hese marks have different connotations and create
different conmercial inpressions, and that a “dragonfly” is
an insect and not a nythical animal. As to the article
nmentioning DRAGON dulciners, it is the Exam ning Attorney’s
position that such an instrunment (“[a]n instrument with
wire strings of graduated | engths stretched over a sound
box, played by striking with two padded hammers or by
pl ucking]”) is not normally offered or sold in the sanme
channel s of trade as applicant’s and registrant’s nusi cal
instrunents. The Exam ning Attorney argues that while the
mar k DRAGON “may be considered weak for a variety of
nmusi cal goods and services...registrant’s mark i s not
precl uded protection where the goods are considered to be
in the sane field, nanely nusical instrunents.” Exam ning

Attorney’s appeal brief, unnunbered pages 7-8.
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Qur determ nation of |ikelihood of confusion under
Section 2(d) of the Act is based on an analysis of all of
the probative facts in evidence that are relevant to the
factors bearing on the likelihood of confusion issue. See
In re Majestic Distilling Co., Inc., 315 F.3d 1311, 65
UsP2d 1201 (Fed. Gr. 2003); and Inre E.I. du Pont de
Nemours and Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973).
Two key considerations are the marks and the goods or
services. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24, 29 (CCPA 1976) (“The fundanent al
i nqui ry mandated by [Section] 2(d) goes to the cunul ative
effect of differences in the essential characteristics of
t he goods and differences in the marks.”).

Turning first to a consideration of the respective
goods, it is well settled that the registrability of
applicant’s mark nust be determ ned on the basis of the
identification of goods as set forth in the involved
application and the identification of the goods in the
cited registrations. See Cctocom Systens Inc. v. Houston
Comput er Services Inc., 918 F.2d 937, 16 USPQ2d 1783 (Fed.
Cr. 1990) and Canadi an Inperial Bank of Comrerce, N A v.
Wel | s Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813 (Fed. Cir.
1987). Also, it is settled that, absent any specific

limtations in applicant’s or registrant’s identifications

10
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of goods, the issue of |ikelihood of confusion nust be
determ ned by | ooking at all the usual or nornmal channels
of trade for the respective goods. See CBS Inc. v. Morrow,
708 F.2d 1579, 218 USPQ 198 (Fed. Cir. 1983); and Squirtco
v. Tomy Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. Gir.
1983) (“There is no specific limtation and nothing in the

i nherent nature of Squirtco’s mark or goods that restricts
t he usage of SQUI RT for balloons to pronotion of soft
drinks. The Board, thus, inproperly read limtations into
the registration”). See also Schieffelin & Co. v. Ml son
Conpani es Ltd., 9 USPQRd 2069, 2073 (TTAB 1989)
(“[Moreover, since there are no restrictions with respect
to channels of trade in either applicant's application or
opposer's registrations, we nust assunme that the respective
products travel in all normal channels of trade for those
al coholic beverages”); and In re El baum 211 USPQ 639, 640
(TTAB 1981).

Here, there are no restrictions in the identification
of goods in registrant’s registrations and it would be
improper to read limtations into that identification of
goods. The respective goods, as identified, are druns and
percussion instrunments (which may include, aside from
drunms, such instrunents as chines, cynbals, triangles,

gongs, Xxyl ophones, tanbourines and castanets) and guitars.

11



Serial No. 76445495

These goods are, of course, different nusical instrunents.
However, as our primary reviewi ng Court stated in the case
of Hewl ett-Packard Conpany v. Packard Press, Inc., 281 F.3d
1261, 62 USPQ2d 1001, 1004 (Fed. Cir. 2002): “Even if the
goods and services in question are not identical, the
consum ng public may perceive themas related enough to
cause confusion about the source or origin of the goods and
services.”

Applicant’s druns and percussion instrunents and
registrant’s guitars are all nusical instrunments which are
likely to be sold in the sane types of stores--fusic
stores, or perhaps nusic departnents of |arge departnent
stores. These goods are sold to nenbers of the general
public and to professional nusicians. And the evidence of
record suggests that these types of goods nmay enmanate from
the same manufacturer. For exanple, the third-party
regi strations suggest that the sane source may offer druns
and guitars under the sanme mark. See In re Infinity
Broadcasting Corp. of Dallas, 60 USPQ2d 1214, 1218 (TTAB
2001); and In re Albert Trostel & Sons Co., 29 USPQ2d 1783
(TTAB 1993). Indeed, one of the numerous third-party
regi strations of record shows that applicant itself has
regi stered the mark YAMAHA for a variety of mnusica

instrunments including guitars and druns as well as other

12
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percussion instrunments. And the Nexis evidence further
i ndi cates that there are comon nmanufacturers of druns and
guitars.

It is true, as applicant argues, that these goods may
be sonmewhat expensive and may be purchased with sone degree
of care. However, in view of the way in which we nust
consi der these goods (as identified, and not as the very
expensive guitars that registrant nay actually sell), these
goods may include instrunents of varying prices and
qualities, and are purchased by nenbers of the general
public.

Turning next to the marks, although they nust be
conpared in their entireties, there is nothing inproper in
stating that, for rational reasons, nore or |ess weight has
been given to a particular feature of a nmark. See In re
Nati onal Data Corp., 753 F.2d 1056, 224 USPQ 749, 751 (Fed.
Cir. 1985)(“On the other hand, in articulating reasons for
reaching a conclusion on the issue of |ikelihood of
confusion, there is nothing inproper in stating that, for
rational reasons, nore or |ess weight has been given to a
particular feature of a mark, provided the ultimte
conclusion rests on consideration of the marks in their
entireties.”). W agree with the Exam ning Attorney that

each mark is dom nated by the word “DRAGON.” Any

13
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differences in sound, appearance and connotation of
applicant’s and registrant’s marks can be attributed to the
word “FLYING in applicant’s mark. However, it is our
opinion that this difference is not sufficient to avoid the
| i kel i hood of confusion.

Moreover, the third-party registrations do not show
any “weakness” of the mark DRAGON for nusical instrunents.
The third-party registrations referred to by applicant are
not evi dence of use of those marks in the marketplace, and
they do not show that the public is famliar with those
marks. See AMF Inc. v. Anmerican Leisure Products, Inc.,
474 F.2d 1403, 177 USPQ 268, 269 (CCPA 1973)(“The exi stence
of [third party] registrations is not evidence of what
happens in the nmarket place or that customers are famliar
with them..”). There is no evidence, for exanple,
relating to the nature and extent of the use of these
mar ks. Moreover, while third-party registrations may be
| ooked at in the same manner as a dictionary to determ ne a
terms significance in a particular trade, it is not seen
how t he registrations containing this word shed any |ight
on this significance. The nmark DRAGON appears to be an
arbitrary mark for musical instrunents.

Furthernore, these third-party registrations cover

marks with different nmeani ngs and comrerci al inpressions

14
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( DRAGONVWHI SPERS, DRAGONFLY, DRAGONLORD, DRAGONFLOWER
DRAGONHEART) and/or are for different goods and services
(entertai nment services in the nature of a nusical group,
sheet nusic, audio and vi deotape, CD players and audi o tape
pl ayers, etc.). The single use of DRAGON for dulciners,
fromthe Internet, which may not be a wi dely avail able or
common nusi cal instrunent, does not detract fromthe
arbitrary nature of this mark for nusical instrunents, and
does not nean that the mark DRAGON is a weak one for
nusi cal instruments.® In sum we do not believe that the
regi stered mark DRAGON has been shown to be weak.

Finally, any doubt with respect to the issue of
| i kel i hood of confusion nust be resolved in favor of the
prior user and registrant. See In re Hyper Shoppes (Ohi o)
Inc., 837 F.2d 840, 6 USPQd 1025, 1026 (Fed. Cir. 1988);
and In re Martin's Fanous Pastry Shoppe, Inc., 748 F.2d
1565, 223 USPQ 1289 (Fed. Cir. 1984). Applicant had an
al nost unlimted nunber of marks to choose from but chose a
mark too simlar to a registered mark for closely rel ated

nmusi cal instrunents.

3 The record al so includes an Internet Wb page show ng the
availability of a DRAGON guitar strap. However, the Exam ning
Attorney states that it is not clear that this product is not one
of registrant’s products.

15
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We conclude, therefore, that a purchaser famliar with
DRAGON and DRAGON 2000 guitars who then encounters FLYI NG
DRAGON drumnms and percussion instrunents, perhaps in the
sane store, is likely, we believe, to think that these
musi cal instrunents all cone fromthe sane source. That is
to say, the average purchaser of a FLYI NG DRAGON drum or
percussion instrunment is likely to believe that these goods
cone fromthe sane entity that nmade or sponsored the DRAGON
and DRAGON 2000 guitars.

Decision: The refusal of registration is affirned.
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